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ABSTRACT

Privacy is a natural need of a man to establish individual bound to restrict the entry of
others into that area. There are sufficient evidences in both oriental and occiden ivilizations to support

f privacy in its broad sense
covers a number of aspects. For exampl is sexual affairs, privacy of
business secrets and non-observance of ot

between the "outer" and the "inner" man, between
dy, between the spiritual and the material, between the sacred

lic and private, between society and solitude, it becomes impossible
hatever name it may be called the idea of “private space in which
man may become emain himself.”
“Man’s house s his ¢ g
Above well-kaown proverb is now getting legal recognition as Right to Privacy. Human
beings have a natural need to autonomy or control over confidential part of their. This need is
inherent in human behaviour and now this has been recognized as fundamental right to privacy. It
is not a right against physical restrains but it is a right against psychological restrain or encroachment
of right. USA, UK, India, and at International level UDHR, ECHR, ICCPR has recognized this right
as fundamental right. The scholars and judges have also found the necessity of this right. Warren
and Brandies were the some of them. Well known Lord Denning also found its necessity in modern
life and also tried to trace out the root of right to privacy in the common law.

139

INTERNATIONAL JOURNAL OF RESEARCH IN SOCIAL SCIENCES AND HUMANITIES



http://www.ijrssh.com/

International Journal of Research in Social Sciences and Humanities http://www.ijrssh.com

(IJRSSH) 2014, Vol. No. 4, Issue No. IV, Oct-Dec e-1SSN: 2249-4642, p-1SSN: 2454-4671

Right to Privacy is not explicit in the Constitution of India, so it is a subject of judicial
interpretation. The judicial interpretations of fundamental right bring it within the purview of
fundamental right. The journey of this project would start from the search of answer of issue that
whether the right to privacy is a fundamental right, through analysis of cases and some pioneering
work of scholars.

Right to Life and Personal Liberty :
Article 21 reads as:

“No person shall be deprived of his life or personal liberty except

)

established by law.’

According to Bhagwati, J., Article 21 “embodies
importance in a democratic society.” lyer, J., has characteriz
carta protective of life and liberty.

This right has been held to be the heart of th
provision in our living constitution, the foundation

and held that the right to live the right
ambit the right to live with human digni
v. Union Territory of Delhi, observed

forms, freely moving about and mixing and
include the right to basic necessities the basic

“It is the fundame ight of everyone in this country...to live with human dignity free from
exploitation. This right'to live with human dignity enshrined in Article 21 derives its life breath
from the Directive Principles of State Policy and particularly clauses (e) and (f) of Article 39 and
Avrticles 41 and 42 and at the least, therefore, it must include protection of the health and strength of
workers, men and women, and of the tender age of children against abuse, opportunities and
facilities for children to develop in a healthy manner and in conditions or freedom and dignity,
educational facilities, just and humane conditions of work and maternity relief. These are the
minimum requirements which must exist in order to enable a person to live with human dignity and
no State neither the Central Government nor any State Government-has the right to take any action
which will deprive a person of the enjoyment of these basic essentials."
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Following the above stated cases, the Supreme Court in Peoples Union for Democratic
Rights v. Union of India held that non-payment of minimum wages to the workers employed in
various Asiad Projects in Delhi was a denial to them of their right to live with basic human dignity
and violation of Article 21 of the Constitution. Bhagwati J. held that, rights and benefits conferred
on workmen employed by a contractor under various labour laws are clearly intended to ensure
basic human dignity to workmen. He held that the non-implementation by the private contractors
engaged for constructing building for holding Asian Games in Delhi, and non-enforcement of these
laws by the State Authorities of the provisions of these laws was held to be violation of fundamental
right of workers to live with human dignity contained in Art. 21.

Right to Privacy under the Indian Constitution :

There are certain kinds of individual conduct over whi
control at all. The philosophy of to ‘let the person alone’
different pronouncement by the courts in declaring priv

her provision of the state policy.

ate of Uttar Pradesh a question was

e existing Fundamental Right, such as,

dges participating in the decision said of the
s confer any like constitutional guarantee’.

ingredient of pers iberty. Every democratic country satisfies domestic life...”
Right to Safeguard the Privacy of His Own :

Explaining the right to privacy in R. Rajagopal v. State of T.N. Even without his permission
or approval of the State Supreme Court petitioners insofar as they appear in the public records of
Auto Shankar’s life-story/autobiography do have the right to express that held. The story of his life,
but beyond that, and if they can not attack his right to privacy, in accordance with the law then they
should be held accountable for results. Similarly, the state or its officials said, the publication can
not be used to prevent or restraint. Among other things, it is a citizen of his own,his family, marriage,
procreation, motherhood, child-bearing and have the right to protect the privacy of “the said.

Anyone can publish anything related to the above, except the knowledge or consent otherwise — and
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whether laudatory or not critical., he does so, then he will be in violation of the individual’s right to
privacy, and will be responsible for the loss of a job....”

Right to Autonomy of Reproduction :

No human right is more basic than our right to reproductive freedom. And no human right
is so gravely threatened. The late Supreme Court Justice Louis Brandeis once wrote that “the
greatest dangers to liberty lurk in insidious encroachment by man of zeal-well meaning, but without
understanding.” (An American Case, Roe v. Wade.)

of use contraceptives, the right of a woman to abort, all the
privacy”.

“The right to make a decision about repro
either of the part of a man or woman. Necessarily,

Art. 21 guarantees right to lif
observed that:

ranteed in the constitution of India are
quality including prevention of sexual

action as may be law#ully taken for the preventive of crimes or disorder or protection of health or
morals or protections of rights and freedom of others. In case there is conflict between fundamental
rights of two parties that which advances public morality would prevail.

A three-judge bench in case of Sharda v. Dharmpal ruled that a matrimonial court had the
power to direct the parties to divorce proceedings, to undergo a medical examinational. A direction
issued for this could not be held to the violation of one’s right to privacy but court however said that
for this there must be a sufficient material.
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Right of the Women of Decency and Dignity :

It is a basic right of a female to be treated with decency and proper dignity and the search of
a woman by a person other than a female officer is a violative of it. No woman can be arrested after
sunset and before sunrise and without female police officer until the arresting officer is satisfied
with reasons to be recorded that the delay in arrest would impede the course of investigation. Rape
has been held to be violation of Right to life under Art 21. Supreme Court observed.

“Rape is a crime not only against the person of a woman; it is a crime against the entire
society. It destroys the entire psychology of a woman and pushes her int6 deep emotional crisis.
Rape is therefore the most hated crime. It is a crime against human rig is violative of victim’s
most cherished right, namely. Right to life which includes right to live wi an dignity contain
in Art 21.

Non-Disclosure of Identity of Rape Victim :

Courts have also shown the tendency of refrai

n the identity of any
person against whom an offence under -C or 376-D is alleged or
found to have been committed can be p, icti
or publication of judgement by High C
preventing social victimisation or ostraci
A has been enacted, it would b opriate that in the judgément, be it of these court or lower court,
the name of the victim she . i osen to describe her as, ‘victim’, in the
judgement.

of the person respons or breach of privacy. Telephone along with other communications devices
find mention under eunftry 31 of the constitution’s union list & is based on entry 7 in the federal list
of the Government of India Act 1935. The G.I. Act itself had taken the note of the progress of
Science in entry 7, List-I, which run as Posts and telegraph; “telephones, wireless, broad casting &
other like forms of communication” and entry 31 list of our constitution retained the entry, hence
the need to interpret the word “telegraphs flexibly to include telephones, wireless, broad casting etc.
did not arise. The Supreme Court also recognised the fact that the right to privacy is an integral part
of the fundamental right to life enshrined under Article 21 of the constitution. This right can also be
traced to Article 17 of the International Convent on Civil & Political right (ICCPR) to which India
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is a signatory. But the right is only available & enforceable against the state & not against action by
private entities.

Right to Information and Privacy :

The right to information often collides with the right to privacy. The government stores a lot
of information about individuals in its dossiers supplied by individuals in applications made for
obtaining various licences, permissions including passports, or through disclosures such as income
tax returns or for census.

When an applicant seeks access to government records containing persoa@l information concerning

information can plausibly raise a privacy protection concern.
man’s freedom of information is another man’s invasio i

Right to Privacy and Sexual Autonomy :

Autonomy, in the sense fundamental to ights, is an empirical
assumption that persons as such have a them to develop, and act
upon plans of action that take as their itfis lived. The consequence of
these capacities of autonomy is that hu

life shall be, self critically reflecting, as ich of one’s first-order desires will be
developed and which disowne ich capacities cultivated and which left barren, with whom one
will or will not identify ‘

autonomy gives to pe

| acceptance despite that it is a doubtful science and is considered
-a-vis human rights and also increases the possibility of a gross

It is alleged that Narco-analysis test is violative of his Fundamental Rights under Article
20(3) of the Constitution of India, 1950. It guarantees protection against self-incrimination.

The Supreme Court is also of the similar view, Recently, in Selvi & Ors v. State of
Karnataka, it has held that since the underlying rationale of the ‘right against self-incrimination’
is to ensure the reliability as well as voluntariness of statements that are admitted as evidence, the
compulsory administration of impugned techniques violates such right. Results obtained by such
tests bear a ‘testimonia’ character and thus they can’t admitted in evidence if they have been
obtained through the use of compulsion.
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Conjugal Rights and Privacy :

The Andhra Pradesh High Court in Saritha v. Venkata Subbaiah declare Section 9 of the
Hindu Marriage Act. 1955. Constitutionally void as violative of the right to Privacy and Human
dignity guaranteed by Art 21. The Court held the provision as savage barbarous.

The above view of the A.P. High Court was dissented by the Delhi High Court in case of
Smt. Harvinder Kaur v. Harmender Singh. It was declared that the object of restitution decree
was to bring about cohabitation between the estranged parties so that people live together in the
matrimonial home in amity. It was to preserve the marriage.

The S.C. in Saroj Rani v. Sudarshan Kumar, accepted the view of'the Delhi H.C. and held
that conjugal rights should be viewed in their proper perspective by kee its mind in its dictionary
meaning. The Court explain that the only sanction against the disobedien such a decree was

CONCLUSION :

With respect to the area of an indivi 1vacy protects one’s
identity, integrity and intimacy. Identity i pearance, feelings, honour
and reputation, and so on, Privacy, ho i i Only arbitrary or unlawful
interferences are prohibited; in order to i

uch as national security, health, morals,
ers. Therefore contribution made by
ifiable in relation to Indian privacy

77 YaU LJ. 68) at P. 478

M.C. Pramodan, Right to Privacy, 14C.U.LK 59 (1990); also see S.K. Sharma, Privacy Law:
A Comparative Study, 25 (1994)
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Samuel D. Warren and Louis D. Brandeis, The Right to Privacy, 4 Harvard Law Rev. 193
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Privacy 48 CaliLR. 383423 (1960)
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